BEFORE THE COMMISSIONER OF
POLITICAL PRACTICES

In the Matter of the Complaints ) SUMMARY OF FACTSAND
Against John Vincent ) STATEMENT OF FINDINGS

Roger Koopman filed two complaints against Johnc¥it, alleging that
certain campaign materials created and distribboyedincent violated campaign

finance and practices laws. This decision addselssth complaints.

SUMMARY OF FACTS

1. Roger Koopman and John Vincent were opposing catesdor House
District 70 (HD 70) in the 2006 general electidoopman was the incumbent,

running for reelection. Koopman ran as a Republiead Vincent as a Democrat.

2. Koopman complains about five of Vincent's campaagivertisements
that were published in the Bozeman Daily Chrongeier to the election. In
addition, several of the campaign messages wepapée as campaign flyers and
distributed to households throughout HD 70. Thmglaint alleges violations of
88 13-35-225, 13-35-301, and 13-37-131, MCA.



Campaign Ad No. 1

3. On September 25, 2006, the following campaign asl published in the
Bozeman Daily Chronicle:
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ROGER KOOPMAN
OUTOF STEP ON METH!
OUT OF LINE ON CRIME!
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4. Koopman complains about the following statementh&ad:

= “Roger Koopman has the Legislature’s worst votiagard on
fighting meth!”

= “Roger voted against every Anti-Meth Bill passedthg Legislature
and signed into law.”



Koopman alleges the ad violates the following séstu

» Vincent failed to reference the particular votesmuvhich the two
statements are based, in violation of § 13-35-27258)3), MCA.

» The ad fails to identify Vincent’'s party affiliatig in violation of 8
13-35-225(2), MCA.

= The ad does not include a statement of accuracyolation of 8
13-35-225(3)(a)(iii), MCA.

= The ad does not disclose contrasting votes mad@bpman
regarding the same issue, a violation of § 13-35(2f%a)(iii), MCA.

» The ad falsely asserts that Koopman voted agauest@nti-meth
bill, when legislative records establish that Kogpnvoted in favor
of House Bill (HB) 60 and HB 340. Koopman allegeis
constitutes a violation of § 13-37-131, MCA.

5. Afootnote in the ad below the statements regardiogpman’s voting
record on meth references: “Official Montana L&gisre Services Voting

Record.” No specific bill numbers or votes areereficed.

6. The ad does not include Vincent's party affiliatmnthe party symbol.
Vincent acknowledged the ad was deficient in th&pect, but stated the error was

corrected before Koopman filed the complaint.

7. The ad does not contain a “statement of accuragyequired by § 13-35-
225, MCA. Vincent contends he has not seen anyaan ads for other

candidates that contain such a statement.

8. Koopman contends there were at least two “contrgstiotes that should
have been listed in the ad. According to Koopnhenyoted yes on HB 60 and
HB 340.

9. HB 60 in the 2005 session of the Montana Legistatas a bill for an act
establishing a decontamination standard for thenclp of indoor property
contaminated as a result of the clandestine maturgaof meth. Koopman voted

no on the bill on second and third reading afteras introduced in the House.



After HB 60 was returned to the House with Senateradments, Koopman
voted yes on the question of suspending the ralesdept the late return of an
amended bill. Koopman then voted yes on secordirrgaon the limited question
of whether to accept the Senate amendments. TVioése were not, however, yes
votes on final passage of the bill itself.

Koopman was excused and therefore did not vote®®®on third reading
when it was passed with the Senate amendmentsprifaio stated he was out of
state at the time and was unable to arrange a pateywhen the bill was up for
third reading.

10. HB 340 in the 2005 session of the Montana Legistatvas a bill for an
act providing for television and radio announcersa@@scribing the physical,
mental, and emotional effects of meth on a perstwopman voted yes on second

reading. The bill was then again referred to cotte®j where it was tabled.



Campaign Ad No. 2

11. On September 26, 2006 the following campaign adpuddéished in the

Bozeman Daily Chronicle:

WHY DOESN'T
ROGER SUPPORT

PUBLICEDUCATION?

YOU SHOULD KNOW ROGER KOOPMAN...

+ Hos o 6% wvoting record in support of public education,
kids ond teachers, the 2nd lowest of all 150 Montano
I.Mi.'

v Voted ogainst improving school bus safety for kids on
dongerous roads like US 191.2

+ Has tostified in support of ending required school
attendance ond uttempted fo eliminate “free ond
reduced” school lunches for needy kids.?

v Stated that “public schools™ are "not an option” for
parents “who see o lifestyle of drugs, olohol ond
premarital sex os unocceptable for their kids.”*
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12. Koopman contends the four checked statements iadlexhibit the same
statutory violations described in Fact 4 (failusa@ference particular votes,
failure to include a statement of accuracy, faillaréisclose contrasting votes,

failure to identify Vincent's party affiliation, @ahfalse statements).



13. The first three checked statements in Vincent's@tain, respectively,
the following three footnote references:

= Montana Education Association 2005 Legislative WgtRecord

» Montana Legislative Services Publication, 2005 BaesSecond and
Third Reading Votes

= Montana House Judiciary Committee, January, 199htiha

House Education Committee Tape, December, 2005

The ad does not contain any references to spéxificumbers or specific votes.
In response to the complaint Vincent contendedrdfarence to all the specific

bills would have necessitated listing 18 bill numsbe

14. The ad does not contain a “statement of accurasyéquired by § 13-35-
225, MCA.

15. Koopman maintains the ad should have disclosettasting votes he
made on the issue of public education reform. étegends that his sponsorship of
the following bills during the 2005 session of Mentana Legislature
demonstrates his support of public education refoHB 404, HB 456, HB 495,
and HB 629.

16. In response Vincent contends that because thrediidld by Koopman
were not supported by the Montana Education Astioai@dMEA), Vincent did

not consider them comparable to the ones that Mipparted.

17. While the four bills referenced by Koopman all dedah some aspect of

public education, none of the four made it pasbsdaeading.

HB 404, according to its short title, would haestricted subjects of school
district collective bargaining regarding volunteefie bill received a hearing
before the House Education Committee but was nesexd on by the committee.
A motion to take the bill from the committee ankeat to second reading failed,

and the bill missed the transmittal deadline feeraie bills.



HB 456 authorized creation of charter schools@ratter school districts
exempt from many of the provisions of Title 20, MCAhe bill deadlocked on a
vote of the House Education Committee followingearnng. It was then taken

from the committee and placed on second readingravit was not passed.

HB 495 included public or private nonprofit sch®ak qualified endowments
for purposes of tax credits. The bill receivecealing before the House

Education Committee but was tabled several dags #fe hearing.

HB 629 would have authorized teacher certificafmmpersons who do not
hold a teacher certificate issued by the Superdernof Public Instruction. The
bill received a hearing before the House Educdaliommittee but was never

voted on and missed the deadline for generalratigmittal.
18. The ad does not include Vincent's party affiliatior the party symbol.

19. Koopman claims the ad “deceptively quotes a sest&ragment from a
3/6/92 opinion column out of context, to falselgad that Koopman is against
public schools,” alleging that this constitutesi@ation of § 13-37-131(1), MCA.
The sentence at issue in the ad represents thatrkao “stated that ‘public
schools’ are ‘not an option’ for parents ‘who sdéestyle of drugs, alcohol and

premarital sex as unacceptable for their kids.

20. The opinion piece written by Koopman was publisimethe Bozeman
Daily Chronicle on March 6, 1992. The opinion,ited “Education Demands
Moral Foundations,” was critical of drug educateomd sex education courses in

the public schools. The concluding paragraph efdiece states:

For an increasing number of parents, the choieesrgstal clear. If you want
to keep your kids sexually pure, off of drugs antiaf jail, you can send
them to an excellent private school like Heritadgiglian, or you can educate
them at home. For most parents who see a lifesfydeugs, alcohol and
premarital sex as simply “not an option” for theliildren, they see public
schools as not an option, either.



Campaign Ad No. 3

21. On September 27, 2006 the following campaign asl puiblished in the

Bozeman Daily Chronicle:

DOES ROGER
PRACTICE WHAT
HE PREACHES?

BEFORE HE WAS ELECTED, ROGER KOOPMAN SAID:

v “... name calling is the final refuge of people who have no

ideas and have no arguments. It contributes nothing and
diminishes us oll.”*

AFTER HE WAS ELECTED, ROGER KOOPMAN SAID:

v Legislators voting differently than Roger are,
“LEGISLATIVE LEMMINGS™

« John Vincent “IS A PUBLIC DISGRACE”2
v Legislators have become “LICE ON THE BODY POLITIC"™S

* Bazoman Deily Chronidle, 2,/7/03, 1 Boroman Dally Chronkde, 2713/06
#Boseman Suily Chranide, 10/18/05, 3 Groot Falis Tribuna, 4/90/05

ROGER KOOPMAN
RISING BELOW
HIS PRINCIP[ES'
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22. Koopman complains about the following statememtfie ad, which are
partial quotations that Koopman contends are takemf context:
= Legislators voting differently than Roger are, ‘iEgtive

lemmings.”



= John Vincent “is a public disgrace.”
» Legislators have become “lice on the body politic.”

Koopman contends the quoted statements amouniswdasertions in violation of
§ 13-37-131(1), MCA.

23. The “legislative lemmings” quote was taken fromoginion piece
written by Koopman and published in the BozemaryD@hronicle on February

13, 2006, wherein Koopman wrote:

| wasn’t sent to the legislature to put my braimathballs and my conscience
on ice. Especially when | hear the word “tax” {i@gulation”), my antenna go
up mighty fast. And if | determine, in my own gooahscience, that a bill is
wrong, | will vote accordingly — regardless of havany legislative lemmings
are galloping over the cliff.

24. The “public disgrace” quote was taken from a Boaer@aily Chronicle
article published on October 18, 2006. The artief@rted that Vincent had
demanded a public apology for comments Koopman rahdat Vincent in a

newspaper opinion piece. Koopman was quoted iathee as follows:

But Koopman said Monday that no apology is comihgstead, he called on
Vincent to resign from the commission.

“John Vincent is out of control,” he said. “He yriaave been a respectable
figure once, but now he is a public disgrace.”

25. The “lice on the body politic” quote was takenrfran article published
in the Great Falls Tribune on April 20, 2005. Hrécle reported on a
disagreement between House Democrats and Republicéme 2005 regular
session of the Montana Legislature, regarding theumt of funding to be
included in HB 2, the main budget bill for the nexnnium. Koopman was

guoted in the article as follows:

Rep. Roger Koopman, R-Bozeman, put it more blustlying big government
spending in HB 2 would take the steam out of Moatwmeconomy, which has
been doing relatively well.

“We've become like lice on the body politic, slgudraining the life out of
Montana’'s economy,” he said.



26. Koopman does not dispute that he made the statemaated in the ad,
but contends the statements were quoted out oéxbhy Vincent, thereby
obscuring their true meaning. Koopman said he doebver refer to legislators as
“legislative lemmings.” He stated his commentsevarreference to HB 22, a
2005 bill that involved funding for water adjudicat. Koopman was one of two
House members to vote against the bill, but heezw#d his comment was not a

statement that legislators who vote differentlynthan are lemmings.

Koopman admits he referred to Vincent as a “putlisgrace.” He stated that
Vincent, while serving as a county commissionegsgoned the honesty of a
property developer. Koopman believed Vincent'soenst were disgraceful, so he
pointed that out. Regarding the “lice on the bpdific” statement, Koopman
contends he was referring to the spending habitiseoEegislature and how that

can have a negative effect on the economy.

27. Vincent believes the ad contains accurate quatdghat it was

appropriate to include the quotes in his ad.
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Campaign Ad No. 4

28. The following two-page campaign flyer was disttaalito voters in HD
70 between November 2 and November 5, 2006. Pagéh2 flyer, “A Message
to Republican Voters from a Republican Voting fohd Vincent,” was also

published in the Bozeman Daily Chronicle on Noventhe2006.
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29. Koopman alleges the following statement in Redson the first page of
the flyer falsifies his legislative record: “Inel2005 Legislature Roger Koopman
failed to pass any of the bills he had drafted iatrdduced out of the House (zero
for 14).” Koopman contends he introduced 18 lllthe 2005 Legislature, three
of which passed out of the House: HB 366, HB 2] HB 759. Koopman
claims the statement in Reason 8 is false, in timieof § 13-37-131, MCA.

30. Koopman is listed as the primary sponsor of HB,3#B 528, and HB
759 in the 2005 Montana Legislature. All thredshilassed out of the House, and
HB 528 and HB 759 were eventually signed into law.
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31. Vincent stated he did his own research for hispgagn ads. When
composing the representations in campaign ad 4éeviiniaitially reviewed the
House Journals, and then later researched bitkeMontana Legislature
website. Vincent stated any other bills that mayehpassed out of the House
were actually drafted by other legislators. Speally, Vincent contends HB 366
was requested by and drafted for Rep. Curtiss, 2iBvBas requested by and
drafted for Rep. Furey, and HB 759 was requesteahiolydrafted for Sen. Story.

32. Koopman provided letters and statements from sgmtatives of the
Montana Legislative Services Division and Sen. ysiorsupport of his contention

that he was involved in drafting and sponsoring 388, HB 528, and HB 759.

33. Koopman alleges that Reasons 2, 4, 5, and 6 afaimpaign flyer include
“broad, negative assertions” regarding Koopmantingorecord, but do not
include references to specific bill numbers anesats a basis for the assertions,
in violation of § 13-35-225(3)(a)(i), MCA. Koopmahso contends that no
contrasting votes are included, in violation of&35-225(3)(a)(ii), MCA.
Koopman claims “there are many” contrasting voltes,his complaint does not
refer to any. Koopman also alleges the flyer dogsanclude a signed statement
of accuracy, in violation of 8§ 13-35-225(3)(a)(INICA.

34. Campaign ad 4 does not include references tofspeiinumbers or votes,

and does not include a statement of accuracy aseddy 8§ 13-35-225, MCA.

35. Vincent states he didn’t include references tasjoebill numbers or
votes, and he did not include a statement of acgurathe ad, because he didn’t
realize he was required to do so. Vincent contémaisto the best of his
knowledge Koopman did not cast any “contrastinggsdt He notes that
Koopman did not reference in his complaint any stanftrasting votes that he
may have cast, other than to claim “there were nmialjncent reiterated that he
did his own research for his campaign ads, andastakes he may have made

were an oversight.
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Campaign Ad No. 5

36. A Vincent campaign flyer was distributed to voter$iD 70 prior to the
November, 2006 election. The center page of §e fl'‘A Positive Platform —
Bipartisan Support,” (reproduced below) was alsblished in the Bozeman

Daily Chronicle on November 3, 2006.
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37.Koopman complains about the following statementbén ad:

» “Roger has a 5.2% conservation/environmental vataogrd.”

» “Roger has the Legislature’s 2nd lowest voting rdamn public
education (6%).”

» “[Roger] has testified in favor of ending requirgchool
attendance.”

= “[Roger] introduced amendment to eliminate free esdliced
school lunches for needy kids during the 2005 $pe@gislative
Session.”

Koopman alleges the ad fails to reference theqaaii bill numbers and votes

upon which the statements are based, in violatidhi8-35-225(3)(a)(i), MCA.

Koopman also claims the ad does not include a digtegement of accuracy, in
violation of § 13-35-225(3)(a)(iii), MCA.

38. Koopman complains about the ad’s reference to BiB@he list of “no”
votes following the statement regarding Koopmamsng record on meth.
Koopman claims that he voted “yes” on HB 60. Thstdny of that bill and

Koopman’s voting record are described in Facts 4nd 9.

39. In support of the statement regarding Koopmantsmgaecord on meth, the
ad cites a number of House bills and Senate Bilisgdoes not include a reference to
specific votes cast by Koopman on those billssupport of the statement that
Koopman has the Legislature’s second lowest vatngrd on public education, the
ad cites “Montana Education Association Voting Rdc@005.” In support of the
statement that Koopman testified in favor of endeguired school attendance, the
ad cites “Montana Judiciary Committee, 1999.” uport of the statement that
Koopman introduced an amendment to eliminate fneer@duced school lunches,

the ad cites “Montana House Education Committee, 2p05.”
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40. The ad does not contain a “statement of accurasyéquired by § 13-35-
225, MCA.

41. Koopman’s complaint also alleges that campaigniads and 3 violate §
13-35-301, MCA, Montana’s “Code of Fair Campaigadices.”

42. According to records provided by Vincent, the tatast of the five ads
was $6,624.92.

43. Koopman attached a copy of one of his own campfyegns to the
second complaint he filed against Vincent. Theiflgontains representations
regarding Vincent's voting record when he was aslatpr, listing various bill
numbers and indicating that Vincent voted “yes*ra” on particular bills.
Koopman included with the flyer a copy of a memaiam from Koopman to the
Commissioner stating that the statements madeeifiytr about Vincent’s voting
record “are accurate and true, to the best of nopkedge.” The memorandum
was not received in the Commissioner’s office ptmreceipt of the complaint.
The flyer does not include a statement of accuaacydoes not list any

contrasting votes.

44. Vincent included with his written response to tloenplaint a copy of
another one of Koopman’s campaign flyers contaimepyesentations regarding
Vincent's voting record on legislation providingtacreases and legislation
affecting gun owners and sportsmen. The flyer damtseference specific bill
numbers or votes, does not include a referencegdsilple contrasting votes, and
does not include a statement of accuracy. Vins&tés he provided the
Koopman flyer not to excuse his own possible failir meet the requirements of
Montana'’s election laws, but to point out thateffiell short, so did Koopman.
Neither Vincent nor anyone else filed a complaggarding Koopman’s campaign

materials.
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STATEMENT OF FINDINGS
Alleged Violations of § 13-35-225, MCA

§ 13-35-225, MCA provides:
Election materials not to be anonymous -- statement of accuracy. (1) All
communications advocating the success or defemtahdidate, political party, or
ballot issue through any broadcasting station, papsr, magazine, outdoor
advertising facility, direct mailing, poster, hamnllbumper sticker, internet website,
or other form of general political advertising malkgarly and conspicuously include
the attribution "paid for by" followed by the naraed address of the person who
made or financed the expenditure for the commuioicatWhen a candidate or a
candidate's campaign finances the expenditurgtthibution must be the name and
the address of the candidate or the candidate'paigm In the case of a political
committee, the attribution must be the name ottimamittee, the name of the
committee treasurer, and the address of the coesruit the committee treasurer.

(2) Communications in a partisan election finahlbg a candidate or a political
committee organized on the candidate's behalf stast the candidate's party
affiliation or include the party symbol.

(3) (&) Printed election material described ibsmction (1) that includes
information about another candidate's voting recoust include:

(i) areference to the particular vote or votperuwhich the information is based,;

(i) a disclosure of contrasting votes known &wé been made by the candidate on
the same issue if closely related in time; and

(i) a statement, signed as provided in subsadB)(b), that to the best of the
signer's knowledge, the statements made aboutliiee candidate's voting record
are accurate and true.

(b) The statement required under subsection)(8)(est be signed:

() by the candidate if the election material vaaspared for the candidate or the
candidate's political committee and includes infation about another candidate's
voting record; or

(ii) by the person financing the communicatiortta person's legal agent if the
election material was not prepared for a candidatecandidate's political
committee.

(4) If a document or other article of advertisiagoo small for the requirements of
subsections (1) through (3) to be convenientlyudet, the candidate responsible
for the material or the person financing the comitation shall file a copy of the
article with the commissioner of political pracs¢¢ogether with the required
information or statement, at the time of its pulblistribution.

(5) If information required in subsections (1yahgh (3) is omitted or not printed,
upon discovery of or notification about the omissithe candidate responsible for
the material or the person financing the commuidoathall:

(a) file notification of the omission with theromissioner of political practices
within 5 days of the discovery or notification;

(b) bring the material into compliance with sutigens (1) through (3); and

(c) withdraw any noncompliant communication froirculation as soon as
reasonably possible.
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The campaign ads and materials created by Vinaglifg as communications

subject to the requirements of the statute.

Campaign ads 1 and 2 fail to comply with § 13-35{22, MCA, because they

do not state Vincent's party affiliation or incluttee party symbol.

Campaign ads 1, 2, 4, and 5 fail to comply witl8835-225(3)(a)(i), MCA.
Each of those ads include information about anathadidate’s voting record.
None of the ads reference the particular vote é&ssapon which the information

represented in the materials are based.

Campaign ads 1, 2, 4, and 5 also violate 88 13283)(a)(iii) and 13-35-
225(3)(b)(i), MCA. The ads do not include a stademmsigned by the candidate,
stating that to the best of the candidate’s knogietthe statements concerning the

opposing candidate’s voting record are accurateraed

The complaint alleges campaign ads 1, 2, and 4@ 13-35-225(3)(b)(ii),
MCA because they fail to disclose “contrasting gdtaown to have been made by

the candidate on the same issue if closely reiatéche.”

Concerning campaign ad 1, Koopman contends he yetedn HB 60 and HB
340, and that those votes should have been dischsseontrasting votes on the
issue of meth. Koopman contends that his votdenbills — HB 404, HB 456,
HB 495, and HB 629 — should have been includec&mpaign ad 2, regarding the

issue of public education.

The votes by Koopman described above do not agpeamstitute
“contrasting votes . . . on the same issue.” Astoads 1 and 2 do not reference
the particular votes upon which the representatiotise ads are based, nor do
they reference any specific bill numbers. Haets 5 and 13. As a result, they fall
to comply with § 13-35-225(3)(a)(i), MCA. Howevaéris not possible to conclude

that Koopman'’s votes on the six bills he cites &hbave been disclosed as
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“contrasting votes known to have been made bydhedidate on the same issue ... ."

since there is no particular vote to contrast with.

Regarding campaign ad 4, while Koopman allegesétiaee many”
contrasting votes that Vincent’'s campaign ad shbakk disclosed, he has not

identified any such votes so it is not possiblewaluate his contention.

Alleged Violations of § 13-37-131, MCA

The complaint alleges Vincent's campaign matealstain false statements

or misrepresentations in violation of 8 13-37-131MCA. That statute prohibits
a person from misrepresenting “a candidate’s pwting record or any other
matter that is relevant to the issues of the cagmpaith knowledge that the
assertion is false or with a reckless disregandtwdther or not the assertion is
false.” As discussed below, when construing séastgtmilar to § 13-37-131,
MCA, the courts have consistently afforded a higgrée of First Amendment
protection to campaign statements made by candidatgublic office.

The mental state requirement in the statute ivedrirom the landmark case
of New York Times v. Sullivan376 U.S. 254 (1964). In that case the United

States Supreme Court held that a public officialldmot recover on a claim for

defamation brought against a newspaper unlessdvegractual malice,” which
the Court defined as “knowledge that [the stateineas false or with reckless
disregard of whether it was false or nold”, 376 U.S. at 279-80The Court based its
decision on the “profound national commitment te gininciple that debate on
public issues should be uninhibited, robust, ardevapen . . . ."ld., 376 U.S. at
270. The high degree of First Amendment protectiooraiéd by the New York
Times rule is underscored by the requirement tbtaiah malice must be proven
with “convincing clarity.” Id., 376 U.S. at 285-86.

As a sitting legislator running for reelection, Kwoan was a “public official”

! In Gertz v. Robert Welch, Inc418 U.S. 323, 342 (1974), the Supreme Court nibizicthe
New York Timesrule calls for “clear and convincing proof tha¢ tthefamatory falsehood was
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at the time of the alleged false statements orapreisentations made by Vincent.
The Supreme Court has also held that the New Yarle$standard applies to

candidates for public office. In several laterropns the Court applied the
standard in libel actions brought by two candidaigsinst newspapers that had
printed allegedly defamatory statements about theeala Star-Banner Co. v. Damron,
401 U.S. 295 (1971); Monitor Patriot Co. v. Roy140.S. 265 (1971)In Monitor Patriot

Co.the Supreme Court stated:

[P]ublications concerning candidates must be almmbat least as much
protection under the First and Fourteenth Amendmasthose concerning
occupants of public office. That New York Timéself was intended to apply to
candidates, in spite of the use of the more resttitpublic official”

terminology, is readily apparent from that opin®text and citations to case
law. And if it be conceded that the First Amendingas “fashioned to assure
the unfettered interchange of ideas for the briggibout of political and social
changes desired by the people,” [citation omittdtdn it can hardly be doubted
that the constitutional guarantee has its fullest @ost urgent application
precisely to the conduct of campaigns for politicfice.

Monitor Patriot Cg.401 U.S. at 271-72.

While the standard enunciated by the Supreme @Qoivéw York Timesand

related cases developed in libel actions, the stahalso applies to statutes

authorizing penalties for violation of election lawhat limit campaign speech:

Although the state interest in protecting the prditprocess from distortions
caused by untrue and inaccurate speech is somenfieaent from the state
interest in protecting individuals from defamatéasehoods, the principles
underlying the First Amendment remain paramount.

Brown v. Hartlage456 U.S. 45, 61 (1982).

In Vanasco v. Schwartz01 F. Supp. 87 (E.D.N.Y. 1975) (three-judge tour
summarily aff'd sub. nonschwartz v. Pasteli23 U.S. 1041 (1976), Riccio, a

political candidate who lost an election to Fercisnplained to the New York

State Board of Elections that Ferris had misreprteseRiccio’s voting record in a
handbill distributed prior to the election. Thatste at issue, which was

somewhat similar to Montana'’s, provided:

No person, . . . during the course of any campBignomination or election to
public office . . . shall . . . engage in or comanity of the following:

made with knowledge of a falsity or with recklessrelgard for the truth.”
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Misrepresentation of any candidate’s position idaig, . . . misrepresentation as
to political issues or his voting record . . .

Vanasco, 401 F. Supp. at 10The court found the statute unconstitutional beeatu

did not include the New York Timexctual malice mental state requirement. The

court also noted that proof by “clear and convigtievidence is a constitutional
requirement, and a standard of proof requiring ¢siypstantial evidence” would

be insufficient. vanasco401 F. Supp. at 99.

It is important to note that the “clear and conung¢ standard of proof is a
“more exacting measure of persuasion” than thedst@hburden of proof by a
preponderance of the evidence in typical civil@ts$l John W. Strong, et al.,
McCormick on Evidencg 340 at 575 (4th Ed. 1992Moreover, the “actual malice”
standard requires application of a subjective arathan an objective test. In St.
Amant v. Thompson390 U.S. 727 (1968), the Supreme Court considereake

where a political candidate (St. Amant) made allibgdefamatory statements

about his opponent. The Louisiana Supreme Coulapalied an objective test of
recklessness in finding that St. Amant violated“teekless disregard of the truth”
standard when making his statements. Rejectisgaimalysis, the United States
Supreme Court held that proof of actual malice meguproof of “an awareness . .
of the probable falsity” of the statemerst. Amant 390 U.S. at 732As the Court
explained, “reckless conduct is not measured bythdntea reasonably prudent
man would have published, or would have investij@iefore publishing. There
must be sufficient evidence to permit the conclusiat the defendant in fact

entertained serious doubts as to the truth of hislipation” 1d., 390 U.S. at 731
(emphasis added). See also Gertz v. Robert Wielch,418 U.S. 323, 334 n. 6 (1974).

Of course, the New York Timestandard itself reflects the principle that nét al

speech made during the course of a political cagmpigi protected by the First
Amendment. The Supreme Court made this clear miséa v. Louisiana379
U.S. 64, 75 (1964), when it stated:
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The use of calculated falsehood, however, wouldaplifferent cast on the
constitutional question. Although honest utterams®n if inaccurate, may
further the fruitful exercise of the right of frepeech, it does not follow that the
lie, knowingly and deliberately published aboutublie official, should enjoy a
like immunity. . . . That speech is used as a fmopolitical ends does not
automatically bring it under the protective marmtiehe Constitution. For the
use of a known lie as a tool is at once at odds thi¢ premises of democratic
government and with the orderly manner in whichneeoic, social, or political
change is to be effected. Calculated falsehodslifetb that class of utterances
which “are no essential part of any expositiondefas, and are of such slight
social value as a step to truth that any bendit iy be derived from them is
clearly outweighed by the social interest in oraied morality. . . .”_Chaplinsky
v. New Hampshire315 U.S. 568, 572. Hence the knowingly falséest@nt and
the false statement made with reckless disregattieafruth, do not enjoy
constitutional protection.

Thus, while there is no question that speech witduging political campaigns is
entitled to substantial protection under the Fstendment, it is equally clear
that candidates are not entitled to deliberatelydr use “calculated falsehoods” in

their campaigns.

Applying the principles discussed above, the fastablished in this case do
not support a finding that Vincent knowingly madm&representation or false
statement in any of his campaign materials. Intexhd there is insufficient
evidence that Vincent acted with reckless disregsinte there is no clear and
convincing proof that he subjectively entertainedais doubts as to the truth of
any of the representations made in his campaigemadt. While Vincent
arguably could have exercised more care in conaigitkie research for at least
one of his campaign statemefthiere is insufficient evidence to prove that he
violated § 13-37-131, MCA.

Alleged Violations of Code of Fair Campaign Prag$ic

The complaint alleges that Vincent violated Montar@@ode of Fair Campaign
Practices. The Code of Fair Campaign Practices@tbhde) is codified in 8§ 13-
35-301 and 13-35-302, MCA. A candidate may voldhtagubscribe to the Code.

% The statement in Reason 8 of campaign ad 4 regediopman’s failure to pass any bills he had
drafted and introduced out of the House durin@@@5 Legislature was erroneous. See Facts 28 — 31.
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The Commissioner’s office has the responsibilitptepare a form that sets
forth the Code and send a copy of the form to eactlidate required to file
reports and other information with the Commissiteffice. A candidate’s
failure or refusal to sign the form is not a viodat of the election lawsg 13-35-
302, MCA. Moreover, the Commissioner has no authority to &kgaction if a

candidate is alleged to have violated the Cadatter of Complaint Against Brian

Close, et al.Summary of Facts and Statement of Findings (20@&jter of the Complaint

Against Terry UtterSummary of Facts and Statement of Findings (1995)

Koopman’s Campaign Materials

In his response to the complaint Vincent raisedjilrestion whether certain
campaign materials produced by Koopman violatedesofithe same statutory
provisions that Koopman alleges were violated bycént. _Seéact 44. In
addition, a Koopman campaign flyer attached to Koap's complaint does not
appear to be in full compliance with the provisi@$g 13-35-225, MCA._See
Fact 43.

However, | have determined it is not appropriatenike a finding in this case
on the question whether Koopman’s campaign masewale in violation.
Neither Vincent nor anyone else has filed a foromhplaint alleging that
Koopman’s campaign materials were not in compliamite the law. This office
operates with limited resources and must necegdadls its investigative and
enforcement efforts on resolving formal sworn caagk. Since no complaint has
been filed and a more thorough investigation hasaen conducted, | decline to
make a determination whether Koopman’s materiasracompliance with the

laws governing campaign materials.
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CONCLUSION

Based on the preceding Summary of Facts and Statevh&indings there is
insufficient evidence to conclude that any of thenpaign ads violated 8§ 13-35-
225(3)(a)(ii), MCA by failing to disclose contrasgj votes. There is insufficient
evidence to conclude that John Vincent violate@817-131, MCA. The
Commissioner has no enforcement authority for alegolations of the Code of
Fair Campaign Practices, 88 13-35-301 and 13-35{9ICA.

There is, however, sufficient evidence to concltiagd the campaign ads
created and distributed by John Vincent violatedsa other provisions of § 13-
35-225, MCA.

Campaign ads 1, 2, 4, and 5 contained informagganding Roger
Koopman'’s voting record and did not reference tiqular votes upon which
the information was based, in violation of 8§ 1322%(3)(a)(i), MCA.

Campaign ads 1, 2, 4, and 5 did not include a sigtetement of accuracy, in
violation of 88 13-35-225(3)(a)(iii) and 13-35-23%b), MCA.

Campaign ads 1 and 2 did not state John Vinceatty @ffiliation or include
the party symbol, in violation of § 13-35-225(2)(CM.

Dated this 25th day of July, 2008.

VB,._;\AMML\\

Dennis Unsworth
Commissioner
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